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SUPREME COURT OF APPEALS OF VIRGINIA. 
RICHMOND. 

Southern' Eailwat Company v. Hall's Administrator.* 

Supreme Court of Appeals : At Richmond. 

December 3, 1903. 

Absent, Buchanan, J.f 

Negligence — Burden, of proof — Proof required — Case at bar. A party who af- 
firms negligence as the basis of an action must establish it by competent evi- 
dence. The proof need not be the direct and positive evidence of an eye- 
witness, but it must be such as to satisfy reasonable and well balanced minds 
that the injury complained of resulted from the negligence of the defend- 
ant. In the case at bar the evidence was not of this character. No one saw 
the decedent when he was killed. He was walking along the railroad track 
with two companions who separated from him, and a few minutes thereafter 
a freight train passed, going in the same direction. The track was straight 
for one hundred and fifty yards, the night was bright, and a headlight on 
the engine illumined the track for the distance mentioned. It was on an 
upgrade, and the train could have been easily stopped within forty or fifty 
yards. The next morning decedent's dead body was found lying by the side 
of the track a short distance from where he was last seen so bruised as to in- 
dicate that he had been struck by a passing train. The engineer testified 
that he never saw him. There being no other proof of negligence on the 
part of the defendant, this was held to be insufficient. 

Error to a judgment of the Circuit Court of the city of Lynch- 
burg, in an action of trespass on the case wherein the defendant in 
error was the plaintiff, and the plaintiff in error was the defendant. 

The opinion states the case. 

Horsley & Blackford for the plaintiff in error. 

Don P. Halsey and A. W. Nowlin, for the defendant in error. 

Harrison, J., delivered the opinion of the court. 

On the night of the 25th of February, 1901, between the hours 
of 8 and 9 o'clock, William Hall, in company with three other men, 
went from Lynchburg to a point on the Southern Eailway track 
known as the "Plow Works Crossing." Here they parted; Hall 
going south along the railway track toward his home, which was a 

* Reported by M. P. Burks, State Reporter. 

f Judge Buchanan was detained at borne by sickness. 
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short distance outside the corporate limits of the city of Lynchburg, 
and about 50 yards east of the railway track. This appears to have 
been the shortest and most direct route from Lynchburg to. his 
home, and was daily used by him in pasing between the two points. 
This route along and over the railway track was constantly used by 
numbers of people living in the suburbs of Lynchburg, and in the 
same vicinity with Hall, who passed there at all hours of the day 
and night, and had done so for many years. When Hall parted 
with his three companions at the Plow Works Crossing, they went 
down and across the canal, which is parallel with the Southern Kail- 
way track at that point, and got upon the track of the Chesapeake 
& Ohio Eailway, which runs along the opposite bank of the canal, 
and started in the same general direction with Hall, but a. short 
distance behind him. These three men — two McCormicks and one 
Bryant — are the only persons who testify with respect to Hall's 
movements after they parted. They appear to have been in sight 
and hearing, the roads not being more than 60 feet apart, with the 
Southern elevated considerably above the Chesapeake & Ohio. The 
testimony shows that, within a few minutes from the time of their 
parting, a freight train, consisting of 14 or more cars, drawn by one 
engine, and pushed by another, came along on the Southern Eail- 
way, going in the same direction that Hall was going. It appears 
that, going south from Lynchburg, the direction taken by Hall, the 
track was straight for a distance of several hundred yards, and a 
heavy up grade ; that it was a bright night, and, in addition to the 
natural light, the track was illuminated for the whole distance from 
the train to and beyond Hall by the headlight of the engine, so that 
any object on the track within that distance could be readily seen. 
The speed of the train is estimated at from 6 to 20 miles an hour. 
This, however, is not material, as it appears that, at the maximum 
rate mentioned, the train could have been easily stopped within 40 
or 50 yards. 

The next morning Hall's dead body was found lying by the side 
of the track, a short distance from where he was last seen, so bruised 
about the back of the head and shoulders as to indicate that he had 
been killed by a passing train. Thereupon this suit was instituted 
by Hall's administrator, alleging that his intestate had come to his 
death in consequence of the negligence of the plaintiff in error in 
running the train mentioned, and seeking to recover damages there- 
for. The trial resulted in a verdict in favor of the plaintiff for 
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$3,000, which the judge of the circuit court declined to set aside, 
and we are now asked to review that judgment. 

The case proceeded in the lower court upon the theory that, not- 
withstanding the contributory negligence of the deceased in failing 
to keep a lookout for his own safety and protection, the defendant 
company was liable if the engineer, in the exercise of ordinary care 
and diligence in keeping a lookout, could have discovered the peril 
of the deceased in time to have avoided the accident. In the opin- 
ion of this court, the case had never reached the stage where the con- 
tributory negligence of the deceased, and the liability of the com- 
pany, notwithstanding such contributory negligence, were niaterial 
or proper considerations. The party who affirms negligence must 
establish it. This is a rule which ought never to be lost sight of. 
Bailey on Personal Injuries, sec. 1674. We are of opinion that the 
negligence of the railroad was not established. Indeed, there was 
a total lack of evidence upon which the jury could base a verdict 
predicated upon the negligence of the defendant company. The two 
McCormicks and Bryant did not see Hall when he was struck by the 
train. When they last saw him he was 25 or 30 yards from the 
point where he was found dead, and the train was then 150 yards or 
more in his rear. After this last sight of Hall by these three wit- 
nesses, there is not a single known fact as to how the accident oc- 
curred. All is conjecture and speculation. 

It is not safe to say, because the deceased was found lying by the 
side of the railroad track, killed evidently as the result of collision 
with a train, that it was due to the negligence of the employees of 
the railroad. It may have been entirely the result of his own negli- 
gence. Notwithstanding the illuminated condition of the track, the 
engineer says he never saw Hall, and did not know he had been 
killed until told of it the next day at Danville. With the train 150 
yards or more in his rear when last seen, Hall may have been on the 
pathway at the side of the railroad, or in some other position of 
safety, and attempted to cross the track, for some reason, when the 
engine was so close that the engineer could not see him, or, seeing 
him, could do nothing to save him from his own negligence. Or it 
may be that after the engine passed he moved too near to the train, 
and was struck by one of the cars. Indeed, other theories might be 
suggested in explanation of the accident, but in such cases we are 
not permitted to indulge in conjecture and speculation. The burden 
is upon the plaintiff to make out his case, which is in the first in- 
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stance to establish the negligence of the defendant by affirmative evi- 
dence, which must show more than a probability of a negligent act. 

"The proof need not be direct and positive, by some one who wit- 
nessed the occurrence and saw how it happened, but it must be such 
as to satisfy reasonable and well-balanced minds that it resulted 
from the negligence of the defendant." 

"Every party to an action at law has a right to insist upon 
a verdict or finding based upon the law and the evidence in the case, 
and not, in the absence of evidence, upon mere inference and con- 
jecture." 

"When liability depends upon carelessness or fault of a person or 
his agents, the right of recovery depends upon the same being shown 
by competent evidence, and it is incumbent upon such a plaintiff to 
furnish evidence to show how and why the accident occurred — some 
fact or facts by which it can be determined by the jury, and not be 
left entirely to conjecture, guess, or random judgment upon mere 
supposition, without a single known fact." 

Sorenson v. Menasha Paper Co., 56 Wis. 338, 14 N. W. 446; C. 
& R. Co v. Sparrow, 98 Va. 630-640, 37 S. E. 302; Norfolk & 
Western R Co. v. Cromer, 99 Va. 763, 40 S. E, 54. 

An inference cannot be drawn from a presumption, but must be 
founded upon some fact legally established. Bailey on Personal 
Injuries, sec. 1675. 

In this view of the case, it is not necessary to consider other ques- 
tions raised and discussed at bar. The judgment complained of 
must be reversed, the verdict set aside, and the cause remanded for 
a new trial to be had, not in conflict with the views expressed in this 
opinion. Reversed. 

Editorial Note. — This is an interesting link in the chain of vexing ques- 
tions arising out of the alleged negligent killing of trespassers or licensees 
upon railroad tracks. In Burchell v. Norfolk & Western Railway Go., ante, 
p. 734, the general doctrine was considered in the light of the facts of that 
case, and the conclusion arrived at that such a trespasser must show the 
presence of the elements necessary to fasten a liability upon the company. 
That is what we understand the court to hold in the principal case. Counsel 
for the defendant in error filed an able and instructive brief, which we have 
examined with care, insisting that "if the engineer of the train which killed 
Hall had been keeping a look-out, as he should have done, he would un- 
questionably have seen Hall, and the accident would have been avoided." 
In Richmond Traction Go. v. Martin, reported in this number, the court 
recognizes the well-established exception to the general rule that, if, after 
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knowledge or opportunity therefor, defendant could have avoided the acci- 
dent, plaintiff may yet recover. But the court here declines to cross the thresh- 
old of even this "if," and says, "all is conjecture and speculation." "The 
burden is upon the plaintiff to make out his ease," though "the proof need 
not be direct and positive" — but it must be of such a character as to induce 
a reasonable conviction of negligence — rather, we add, than leave it an 
open question whether or not the deceased was a suicide. 



Eeed & McCormick v. Gold, Eeceiver.* 
Supreme Court of Appeals : At Kichmond. 
November 19, 1903. 
Absent, Buchanan, J.f 

1. Motion fob Judgment — Action at law. A motion for a judgment for money 

under Code, sec. 3211, where the notice takes the place of the writ and the 
declaration, is an action at law, and the notice need not state that the de- 
fendant resides in the county in which the motion is made. 

2. False Representations — Inducement of contract — Subsequent to contract. A 

representation which affords a ground of action for damages, or relief from 
the obligation of a contract, must be material and untrue, and the party to 
whom it was made must have relied upon it and been induced by it to enter 
into the contract. A representation that a company is to have a given 
capital is not untrue if its charter allows that amount, and a representation 
made after the contract is completed cannot defeat the obligation of the 
contract. 

3. Stock Subscriptions. — Statute regulating mode of enforcement — Equity jurisdic- 

diction — Defences at law. The Act of Assembly giving courts of law exclu- 
sive jurisdiction of all suits or motions for the recovery of unpaid stock 
subscriptions, and to determine the validity thereof (Acts 1897-8, p. 16), 
leaves unimpaired the jurisdiction of courts of equity to settle and wind up 
the affairs of insolvent corporations, to ascertain their debts, and to make as- 
sessments on unpaid stock subscriptions. In an action or motion against a 
stockholder to enforce the collection of such assessment, he cannot assail 
the validity of a debt established in the chancery suit. His remedy is in 
the chancery suit where the assessment was made. 

4. Stock Subscriptions — Suit by receiver — Defense of illegal consideration. In an 

action by a receiver of an insolvent corporation against a stockholder, to 
recover a stock subscription for the benefit of creditors whose debts were 
contracted on the faith of his and other subscriptions, where the contract of 
subscription is lawful on its face, and the creditors have no knowledge of 
its vice, the stockholder cannot defend on the ground that he was allured 
into making the subscription by the chance of obtaining one or more lots in 

♦Reported by M. P. Burks, Staw Reporter. 

f Judge Buchanan was detained at home by sickness. 



